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一、家法族规和“无讼”传统

1. 家法族规

Χ қ ⅞ ӎ қ ў ӎ ὖɞł қ

ŀ Ł ҕ Χ Ѡ δ ɝṑ δ └ᾁЉ

ҕ ɞŃ[1] ɝ ⅞Ό

ẹ ⱬὭ ε І І ӎ אָ łЭ Ńɝָא ł ЭŃł Ń
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Ѡּׁשł е΄ Ń ⱬὭ[1]ɞẵЉ ЉӐ ᾣ ΄ͪɞ

֑ Џ ł δ Ẫ Τ ὖ ͪΤ

Ӂ ẹ ẸδἎ Ẹὖ Ẅ

ӗ Ń[2]ɞ

Љ ♄ ο Ẹ қּד ӎ ὖͻΤ ◐ ўѠᾣɝ Ẃ

ɞ ўѠᾣ [3]ɞ қ ϛ דּ δ ⅞ ў ӗ

╦ↄ υ ɥ ɦ[4]ɞ ɥ ɦ ệ ӎ ⅞ ӎ ⅞ δ

ᾌΝ ệ ўּכ ֛ ɞ Ẃ דּ Χ Ѡ

΅ ɞ ў ♄Ё Ѡ δε ł ŃᾆѠ δ ł Ń

כּ ɞ Ẃ ὖ ͪ ὖ֑ δ╤

ͪכֿ ὖ΄ ⅞ Ό ᾌ ΅ [5]ɞ Ẃ

ӎ ͼ ᾆͪΤ [6]ɞ Ν Ξ♇

῾ ᾌΊΓ ╤ͪ Ѡ ΊΓ І ɞ

Ὀ ⅞ᵊ [7]ɞ υ ᾣּד Ё♄ δ

ӎ ΄ ѱυͪɞ

2.“无讼”传统

ł ŃӗδΧ қ ⅞ Ѳᵈּי υͪ ο ♄ ɞ

Ӻ ҕΧ ͽ ɝ ӈ ҕ ɞ σ ɝ

ώ ɝ♣ᾌΤӎ δł Ńқ Ё ҕ ɞқ

ᾌ אַ ͪ ӈ ͼ ᾌЁӉ ɞ

ўΧוֹ Ίᾌ Όὖ ω ᾌ ͪΤẮ ɞỏ

Ϛ ł Ńқ ⱬ υͪ łЖ Ҍ ΄ ΅א ɞ

Ṿ╥Ё Ń δ ớ [8]ɞ Ё ҕ ᾌ ł Ń

қ С οɞ ł Ń Љ ɝ ɝṑ υΧ ͻ ͪ ͼ δ

ͪ ɞ ł΄ Ӻ ΄Єɞ΄ υ Ӻ ΄δ ɞ΄ Ӻ ΄ϬɞŃ

ł еϚɞ ϚӺ ψɞŃ Ӂ łִי ŃӺ Єɞ łѠὥִיὥ ὥ

ϚɞŃ[9] Ѡ ṑ δқ ҕ ṑ ł Ń Ϛ

שּׁ ầ ɞ

ṑ υł Ńε ł δ ŃłΧ υ Ńּׁשłָא ệ Ń ᴭ ɝẊ

΄δכּ ɝ ⅞ ɝ Љ ώɝ [10]ɞ ł Ńқ ẮẀυ

ɝ Χ Ẹ שׁ ᴫ Ẹ ɞẹӎ ł Ńқ ε

[1][7] ɥΧ ɦͼ ҕ Ὀ 2016 46 15-20 ɞ

[2]ł Џ ₵ 1.ӎ 2. ᾌ 3. 4. ᾌΌי

5. ẹ ͪ Ńɞ ɥΧ ɦͼ ҕ Ὀ 2016 145-148 ɞ

[3]Ὤ ɥ ɦɯↄЧɰɥΧ ɦ1988 1 ɞ

[4][5] қẈɥΧ ўוֹ Ẹשּׁ ҕ´ ĽĽ ͽ ♄ ɦɯↄЧɰɥ ɦ2008 4 ɞ

כ[6] ɥ ў ɦɯ ɰɥ ҕΧ ɦ2014 1 ɞ

[8][10]Љ ɥ ł Ń қ Т ♄ ɦɯↄЧɰɥ ɦ2000 1 ɞ

[9]Љ ɥɣ ɤł Ń ♄Ẹשּׁ ɦɯↄЧɰɥ ɦ1999 3 ɞ
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δ 1. ⅞ ҕẵ ש.2 Ӻ ЃѠ

ỵ 3. ⅞ ΅ 4. Ẃ⅞ ỵ ᾌ
[1]ɞ Ϛ ѧ ẇł Ń ł Ńł♥ Ń

І е ΄ὖ ҕ Ẹ ӎ ם

ѫ ỏ ΄ [2] ᾌΤ

ωὯ ҕ Ϭ[3]ɞ

3. 二者的关系

ᾣ ẵЉ ł Ńқ ΄ ὈΝ υ ὗ ɞЇ ὖ ΄

⅞ ◑ ẳ ł Ń қ ўε ⅞ Ὥ

Ὥ ѧ Љқ ҕ ɝ ҡ ɝΊᾌ ɝ υΧ ẳ

⅞ ͼ ɝ қ ҕ δΊᾌ ΄ Ό Ν

δ І ɞ Χ ł Ń ₵ Ё ẵЉł Ń

ệ ł Ńқ ⅞Ϛ ╖Ё υ ӈ ַ Ё דּ

Ν ẳ  қ ҕ דּ΅ ɞ

二、“无讼”传统在家法族规中的表现

1.“无讼”规定的表达

Χł Ń ệ Ẹ ӎ ὖΝ Ώ Ν ẳ

ł Ńқ ɞ

1 Ώ

Ώ ͪ Ѡ ɝ δε еѧ δ

ε ɞ ўѠ ♄ Ѡ δε ł ŃᾆѠ δ ł

Ń כּ Ẃ ὖ ͪ ὖ δ╤ ͪכֿ ὖ΄ ῾

Ό ᾌ [4]ɞẵЉł Ńқ Χł Ń

ӎ δ Ώ ẂѠ ΅ ɞ

╦ↄ υ ɥ ɦ
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Ế υе Ѡ υ δ ɞ υѠ ІԆ Ѡ

Ώ е΄ Ặ ў Ώ ɞɥͼ ɦ

Џў Ẻў υͪ ӗ δЏўά Ѷ ᶑ я Ẹ δ

еɞ ᾌӗЉЏўά ệ Ϊ ͪ δ ɞɥͼ

£ Є ɦ ł Є υ ɞЄυ΄ Ὥ Ό υ

е ɞ Ӑ υ ἭІ ΄ Є ɞ ֢ С Ѡᾌ ɞẮ

ɞ Ѡ е δ΄ ɞ ɥ ɦ ■ ךּ ͻ υ ɞŃɥͼ

ɦ◔═ ɥ Ї═ Ὥɦ Ẻɝ І Ώ е Є ɝ

Ắ δ Џў ł Ń Ώ ў υͪɞ

ẂѠ Ό ῾ ł Ń Ώ ɞ

ớЉẂўΧ ɥ ῷּז
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ɥ ɦɥ ɦ δ ΤΧ◌ ẹӎ ῼ Ё ўł Ń

ɞỏ ɥ ɦ Ẫ ὖδɥ Ώ ═Ї ɦɥ ═Ї ɦΝ

ὖ Ώ Ν ὖ ɝ ͪ Ẅὖӎ Ὀқ Ν

Ẃυ υ ɞɥ ═Ї ɦ ł Є ɞ Ӑ

ᾆẮ ɞ΄ ΄ ẇ ɞ Ё Ẍ ɞ Ἱᵱ Ѡδ т

ɞἭ е δẶ ɝὈầẮ νᵱ υ ɞ ΅ Ἱ ὖᾁ ɞẸ΅ е

Є ͵΄ ֑ ὐ ўеӗ ɞŃɥ ɦ◔ ɥͪ ɦͼ

ἬԆ δł Ń ε ў ΄ ΄ Χ ҷệ ѧẳ

ł Ń ɞ

2. 实现“无讼”的机构

1 ὥ
ὥ ӗδ ο Χ Ὀ ɞ Љ ў Ẃ 890
ɥ σ ɦ ł ὥ ♃ͪ Ἥ ӿ ῾ὥ ɞ Ὣ ɞŃɥ ɦ

◔ ɥσ ɦ ὥ ♃ δ אָ е Ѡ Ӻ Ё

ᾌΌי ɞ ҕ Χὥ Ж ΅ δͪӎ І

ͼ δЁὥכּ υ ɞ ɥ ת ɦ◔ЇЇͪ ł е Ώ

ͼ ╠ Ѡ ὖѶѠІ Ὥ ɞẸ υɞŃ[1]Ẉ ═ 1884
Ϝ ɥ Ϝ ɦ Ὀ ὥ ⅞ɞł щ Ё

ɝ ὥẹ ͼ דּ Ӻ ҷψ΄ Τ ŀ υ Ł ḎΤ

ὥ ɞŃ[2]ẹӎệ ₵ ł І ὥ Ί

ɞ ẹ ѱ ή Љ ◐ Љ ɞ΄ Ѡ Ńɥ Ϝ ת

ɦ◔ậɥ ɦɞ Ӻ פ δͪ ῇẸ ὥ ɝὥẹɝ ͪ Ẫײ

ὥ δͪ Χ Χὥ ΅ ɞ ӗδ

  ε υͪ Ἤψ שּׁ Τ δὥ І Љ שּׁ

ӗδ   Ế ὥ ὥ Χ ӈɞ ɥ

ⱬɦ ɝϜ ɝ δ ӗ ◑ ẸΧ

Ế ὥ δ ɞ

ɥͼ ɦΧ΄рӎ Ё ὥ ⅞ ẹӎ ł Ńυ

ɞɥͼ £ Є ɦ ł ɝ ⱬὈͪ שּׂ  ɞ Ặ ҟ ɞϔɝ

΄ ệ︡ לּ І ΄   С΄ Ὀ ɞΒɝἭ Іѱ ẇ

ᴥὗ Ё ɞ΄ Ἆ άậ қ Ắ ὸ

Ԇ ῼ ɞ΄ ɞͫɝ δ ҕ ד І ẇ ɞ ɝ ὂ δ θ

  ɞ ɝᴤ ♣ɝ ɝ ɝ ⁄ І ɞ ɝ ҡ ɝ́ Ắ ɝ

ɝָא Ắ ɞ Ắ ɞ ɝ ֢ ҳ י

Э ϡ ΄ ɞŃɥͼ ɦ◔Їɥ ɦщ ᾆ ł Ń σɝ ɝ

ɝ ɝ Ὥ ł Ń ᾌ ⅞ ӎ⅞ ὥ ⅞

[1] Ẹ ɝ ɥΧ ўוֹ ҕ ὸᾌ ά ɦɯ ɰɥ╝Χ ɦе ҕ 2006
1 ɞ

[2] ɥΧ ɦͼ ҕ Ὀ 2016 267 ɞ
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ł Ń Ί δɥͼ ɦ Щ υͪɞ ὥ Ѡּׁשὥ ⅞

Χ Ж Ί ł Ń Ӂӗδ אָ

δ Ί Љ łאָ Ń υ δ דּ ▲ł Ńқ ´ ɞ

2ł Ń

Χ ẇ łΧ е εσ εσ ѠΧ ︡ εσ εσ

εσŃ[1]ɞ΅υ ł Ń қ ҕΧ δ ɞ ὥ ł

Ńּד ệ ◑ δΪ Ẫ ͼ΅ὥ ὥ ε ֛

ł ŃὭẵ ɝ ɝ ὸ Τ ɞ ὥ ╤ Ό

ł Ńł Ń δ ầ ͪ ὸ łאָ Ń е

Ӻ΅ὥ ҷ ͪכֿ ệ δ ł Ń ὸӎ ⅞ Љ

ệ Ӻ ɞ ά łήѠ Ẹ Ẹ‟ Ẹ

ὗ Ѡ υ ὥ υΏ І⅞ ɝ І⅞ υ Ń[2]ɞ

Љ ɝ Љת ɥ Ắ ɦ ắ ł ЄŃł Ń
[3]ɞẸΧ еІ ͼ ł Ń ł Ń е е łַא І

еŃ ҕὭ ҷł ὸ ŃẪ І Ẻ ł Ń Є Љ ɝ Љ

Ό   ł Ńқ ɞ ɥ Ϝͭ Џת ɦł Ńł

ŃϚ ł Ắ Ξɞ ɝ ЉͼυΧᵛ Χẃ ӿ Ѡ Ε Ν

Ὣ е Ν ɝͻ ẮҒ ɞⱬɝ ΄ ɞἭ Ӂ ɝ

ⱬɝ Ὣשּׁ Ғ ΄ ɞ ҒΧ כ כ ͪ

΄ Ғּת ЃѠ ɞŃɥ Ϝͭ Џת ɦ◔◔
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δ ΄ דּ Ὥ ẹ ֑ Ẹ υɞŃ
[1] אָ◐ ɝѠ δ Љ Ж Ặ łאָ Є Ń υеł

Ń ὸɝΞ ɞẈ ɥ ɦ◔ͪ ł ŅŅỷЉ

ẃ ◐ ӿɞזּ Ὥ Ѡ Ὥ Ѡ ŅŅ͵΄ І υ ɝ ŅŅ Ắ

ҳυ υɞŃϚ υệ Ѓ Ѡ С

ł Ń Ắ қ Љ ł Ń אַ י ɞ

3. 保证“无讼”的惩罚措施

י ł Ń ═ὖ ӎ ‟ Ὀ ⅞ Ξ ⅞

⅞ᾆΧ Ό Ϊדּ ΅ ɞ ΄

ᾆ ӎ ὖδ ͽἬ ɝ Т ɝ ɝ ӎ ɝ ɝ ɝ ɞ

₵ ɝ ɝ ɝ ɝ Ό Є ◌

δ ɞ ᾣ ↄ ɥή ԆɦΧ łἭ Ѡ Γ

ỞІ ╩ Є Ѡ Ѡ ɞ υŃɥ א ɦ◔ ɥ

Ԇͪ═ậ ɦɞ

Т ᾼ ᾌ е Т δ ╤ Ό ῾ ε

ɝ ɝ ᾠ ɝ łὖדּ Ń◐ יּ ɞł ɥӔ Ẳ

ɦ ΄ І ΄ ͪ ɞŃɥӔ Ẳ

ɦ◔ ɥ ɦ

Ѡ е е щ Ὁ δ Ӻּך ךּ

♣Ό қ ҕ Ό ͪ Љ Ж łאָ

Ń Ό ͪ ◌ δɞẹӎ שּׁ ɝ ɝ ɝ ɝẳ ɞ

Χᾑ łẳ ◐δẳ ɝ ŃɞɥП ậת ɦ łἭ Χ ΄

ɝ́ ɝ ΄ ╠ ᾆ е ͪͪ ︠ ɞŃɥП ậת

ɦ◔ ɥͪ Ԇɦ

ӎ ◐Ѡ ӎ ӎ υ אָ δ ΅ ╞ ͪ щ

ӎΝ Όɞ ӎ ẹӎ ΅ ═ὖ ҷ Ԇ ɝ ɝ ɝ ɝ

ɞ ᾣ Ϝ Љ łאָ Ń ὖδͪ ɝЇ ɝͻ ͻΤ ɞ

ɥ ɦ ł Χ ɞе ͪ Ẫ Χ Ώɞ Іυе ϓ

ώיּ т ϊ Ν ҟײ δ ΄ ɞ ͻ═ ɞŃɥ ɦ◔Їɥ

ɦɥ ɦ

σδᾼ ᾌе δ υ Ѡ ẸὫ ӎ υ

ε δ Ξ қ ҕΧ е Τӎ ώ р Ж ᴤ ᾼ

δ ҟ ӎ ầệ ɞ Љ ω

Ό δ╤ͪ δ – Ν Љ łאָ Ń ɝ Ặ

Ό δɞ ɝ ӎ Χ Χי ł

Ń ɞ

Ѡᾠ е Ѹɝ ӈɝ δε ͪ р Љ ɞқ ҕ

[1] Пּדɥ ўΧוֹ ɦɯ ɰɥ ɦ2002 4 ɞ

201



家法族规中的“无讼”法律传统

2018/3 江苏社会科学£ £

Χ ͪ ᾼ ΄р Ό Π ѱ

Ѡ ɞ ӎΞ♇ С ẹӎ ︡

ᾼ е Ж ώ ӈ י δ Χ ў Ẹё ɝ

Ὀ ɝ Ξ δłе υ Ἤ ЉΏ Ń[1]ɞ δ

Ӻ ═ὖ ӗδΊ łאָ Ń δ ІԆ ΄ Љ Ξ ΅

Ẹё δ ɝ ͪ ɞ Ẉ ͼ ɥ ɦ◔Їɥ ɦ ł

Ὥҕ Ғ Ὥ ẸὈ ΄΅ ɞŃ

ͪ ᾼ ךּ ὥ Љ Эυệ е

דּ ᾆЁ♄ С΄δ♄ў ɞ р Љ υΧ

Љ Ж е Ί δ Є ΅Ẹё δ ɞ

ε Ϭɝҟ ɝד ΄ ɝϬҡ ɝ ὂ ɥ

ɦ ł ҒΧ ŀָא ɝָא Ł ŀ ΄ ŁɞŃ[2] ẹӎ

ɝ⁄ ɝ ɝ Мɝ ɝ ͪ Ὣ Χ δ ɞ

ͼ ͭ ︡ ♄ў εӎệ ₵ ͵ ᾆ

΄ỏ ͪ ɞ

三、家法族规中“无讼”的效果及对当今的启示

ł Ńқ Љ Χ ѠẄὖ ΅ ɝ ᾆײ

ғ Ӻł Ń Ẅὖ қ ҕТ Ё ɞ

1. 效果

ł Ńқ ΅ ╞ ẳ Т Ё ệ ɝ ͽ ͼ ´ ε ӎ δ ͽ

1 Эɞł Ń ⅞ɝłЭЭ Ń ł υѠ υѠὥ Ẍ υѠ

υѠ Ό ɞŃ ⅞Ӻ е ɝệ Χ ◐Ӻ Ὀ Ϛε

⅞ ɝ Ẍ ╖ ⅞ ῾υ Χł Ń Ό Є θ

︡  ɝ ѠὈ ɞ ͪ ͼַ Ё е ẽת ╖

Ё ệ Ӻ Э΄ Ё ɞ ў ł

א ד е וֹ΄ ώὭ ɞѠ ώ δ ΄

υ Ѡᵱ δ ΄ υὂɞ ҡשׁ ΄ ΄ ẃ ӿ΄ זּ ΄

І Ὥ δ υ ΄ ɞ΄ תם ΄ еשּׁ υ Ѡ

ϚŃ[3]ɞͪ ὈΏ υ ɝᵱ υὂ ł Ńυ ɞ

2 שּׂ ɞ ł Э΄ Ҍ Ёе ɞŃ ͪΤ ҕẵ

΄ Ӊ ẵ Χł Ńệ Ё ͪ דּ

Ὀ ɞ ẵ ᴭⱧ ɝ ◌ ᶂ ɝ Є

ɝ ɞ ɥắ ɦ ł Ν ᾣ σΧ Ν ɞ╒

ϡ︡δ ёͻ Ӑשׁ ɞ ͵ х ΄ ɞŃɥ א ɦ ł

[1] Ẹ ɝ ɥΧ ўוֹ ҕ ὸᾌ ά ɦɯ ɰɥ╝Χ ɦе ҕ 2006 1
ɞ

[2] ɝ Ặɥ ᾌ ΅Χ қ ⅞ɦɯↄЧɰɥ ɦ2002 2 ɞ

[3] σ ɥ ɦɯↄЧɰΧ╝ϡ 1962 ɞ
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Ắ ΅ υ א ɞ е ϡЉ Ắ ϡЉ ɞ

е ϡ ͻ ךּ   Сε  Ὀͻ ắ Ѡδ ɞŃ

3 ɞł Ń Љ  Ё ɝϜ

ш ⅞΄Όɝ ωɞ łδ ͪѶɝ ͪ

ŃѠ ⅞ Ἑ ν δ ε Ἆɞ ѭ łֹו

ת υ  Ѡ ⅞ ⅞υ ͽ Мͪеυ ɞŃɥ ϡ£ ѭ қɦ Сͽ

א ł א δ ͼυ υ ⅞ Ѡ ɞד υ υ џ ѠΏ

Ѡ џ Ώ Ϛɞ ᾬ Ӻ щ ⅞

Ὥ Ѡ џ ⅞С΅υײ ɞŃ[1] Ѡ Χ ł Ń

΄р Љ ώ   Ё Ӻ ɝϘ ł

Ńυ δ╢ ɞ

4 ɞֹוўΧ Ό щΧ ᾆא υͽא Ở └ Ὥ

╞ ɞ ͽ
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ҕεσ Ѳᵈ ͪ θ ɞқ ŀ Ł שּׁ Љ қ ´

ѧ ў ў ╞ ɞŃ[1] Ặ Ὥ ΄ ў Ѡ

ў ẵψᾆ ҕ דּ ɞ қ ў ΄р ғ қ ⅞

Ẹ ệ Ѡ ў ε ΅ Ӻυ Ὀדּ ɞ

ɥ є Ε ɦ ł υ υ ẺϚ ẺὭ Ѡ Ώ Ѡ

ẸІ Ẹ ͪϚŃɥ є Ε ɦ◔ ɥͪ ɦɞ

ɞқ ł Ńּׁש ệ х Ӂ ѧ ѧ ◑ ΄ ҈

ɞ Χֿͪבֿבł Ń ҷ ◑ ͪ΄ Ẹ

ͽ ɞ ΅ ϡқ ɝ σ₃שɝ ɝ Γ ѧ

⅞ ɝַם ӗ ẽɝת ẽ ҕ Όɝ Χ╝қ ɝ

ҕεσ ɞ ẇ ł Χ ҕυ Ѡ δ╤ӈ ΄ѠΤеδ╤

ӈ ϚɞŃ[2] ◐ ϛ ł Ńқ שּׁ

ɞ
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