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一、“认罪契约”的价值与风险代价
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“认罪契约”的适用限度

——“认罪认罚从宽”速载程序试点改革的再思考

刘 磊

内容提要 认罪认罚从宽制度试点运行以来，中国司法机关部分实现了案件的繁简分流、量刑弹性与

诉讼经济，然而仍然存在着若干争议问题。认罪契约虽具有一定的诉讼经济价值，但其带来的风险代价不

可忽视。从法经济学分析，契约的正当与契约双方的信息成本、议价能力、交易成本等若干因素均会导致契

约的不公正；对于刑罚契约的公正应当进行必要的审查与制度配套，否则会与诉讼公正与刑罚公平相冲

突。对美国辩诉交易制度进行法律移植时，应当注意遵守正当程序机制与量刑公正问题。只有建构证据开

示、庭前公诉审查、保障刑事被告人程序权利等若干配套制度，才能避免冤案与量刑失当。
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1. 认罪契约的基本价值
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2. 认罪契约与刑罚交易的风险代价
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三、美国运行辩诉交易制度的教训与反思
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[2]Herbert L. Packer, Two Models of the Criminal Process, University of Pennsylvania Law Review, Vol. 113, Issue 1 (No⁃
vember 1964), pp. 1-68.

[3]See Olmstead v. U.S. 277 U.S. 479 (1928) (Brandeis, J., dissenting) Johnson v. U.S. 333 U.S. 10(1948); Youngstown
Sheet and Tube Co. v. Sawyer, 343 U.S. 579(1952) (Jackson, concurring). "A similar judicial order could have accommodated
"the legitimate needs of law enforcement" by authorizing the carefully limited use of electronic surveillance", Katz v. U.S. 389 U.
S. 359 (Judge Steward, concurring).

[4]2016 ẳ ẙᴥ е Donald Trump ł ΅ ŃLaw and Order
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[5] 2016 – ẳ 619530 Γ ầ 14͵ 100͵е
΅еּת Χ ᾣΧ Γ ӎ ӉЉ דּ ɞhttps://www.bls.gov/oes/current/oes231011.
htm#(3), last visit date 08-29-2017. ╞ҕ Ỏ 1335963е Же ◑

Γ ΅ – ΄ ɞhttps://www.americanbar.org/content/dam/aba/administrative/market_research/
National%20Lawyer%20Population%20by%20State%202007-2017.authcheckdam.pdf, last visit date: 09-14-2017.
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2. 美国辩诉交易泛滥的教训
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2. 最大限度地预先筛选出冤案
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3. 法院对“牺牲程序权利换取量刑”进行严格审查
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[1]http://federaldefendersny.org/information-for-client-and-families/understanding-my-federal-case.html, last visit date:
09-13-2017.

[2] е Ὀ ẵῼ ΄ ε ⱬ ł 1 ӗ █ ᵛӉɞ █ ӗ 21 Ӂ

р 15 דּ δ █ 71%ɞẸΧẵ р 2 ɞ2 ѱ █ ᵛ ɞ ѱ

ẵệ שּׁ ẵυ █ Ё 70% ɞ ὖ Љϡ ɝ ӗ ︡ 5 ΅ еɝ

е ɞ Ж ɝ Љ ╤ ѱ σ ΄ ɞ3 ϡ ɞẪ 29Ѹ
ϡ ὖ ϡ ͪ ệ ệ Љ ϡᾌӗɞŃכ ł щ

ᾌ Ẹשּׁ ᾌŃ ɯͼ ɰɥ╝Ε ɦ2017 4 ɞ

כ[3] ╒ ɥ Ӑ ɝ ΅ ѱ ɦɯↄЧɰɥ ɦ2017 1 ɞ

כ[4] Ὤ ɥ ϡͪ εσυ ɦɯↄЧɰɥ ɦ2006 2 ɞ

[5]See Robert E. Scott & William J. Stuntz, Plea Bargaining as Contract, Yale Law Journal, Vol. 101, Issue 8 (June 1992),
pp.1951-1952.
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ώЉַ ֚ ẵ ɞ Љὥ Ԝ Ẁ еѠІ

֚ δ ὥІ σ ɞł ӎɝ Ńқ х е

ώ щ ὥ ΅ ў Ẹ ɞὥ Ԝ Ό֚

Ԝ ◐Ӻ е ш σ ֚ יּ

Ԝ ɞ Ԝתּ ѱ ΄ ΄ᾆł Ń

Ἆ ӗὈł ΄ ɝ ΄ Ń ὸỵɞ

4. 共同被告案件的处理

ẳ ѱ Ѝ ẹ ώ ẵ ҕὈ е΄ Ẹё е ɞδ

י Ắ ΅ ὥẮ ẇ ΄ е ѱ ỏ Ẹё

е ѱ [1]ɞ ͽ ẳ ѱὖ ⱬ Љ ẇ е ѱ

ͽ ὸỵ е ךּ ͼ ΄ώ ẇ ΄

е י ὥͼ Ắ ΅ ͼ Ξ ɞẳ ѱ

ὸỵ е ỏ ΄ еӗὈ ὸỵɞ

5. 限制认罪从宽程序的适用范围与地域

Ν ͻ ɥẵЉ ὖ └ ὥІ ѱ щ ᾌ ӗ ῼ ɦ ═ậ

ł е ὸ ͻ ὥѠͼὥ ѱ е Ѡ֑

ὸ ὸỵ ᾣ יּ е ͪ ὸɞŃ֑

ὥѠͽ ὥІ ѱ ẵ ɞщ е ὥ

ὖ ═ Ѡͼ ὥ ѱ אַ ὥ╞ ΄ ὥ ᾆךּ ᾌ

е Ӊɞ е 2015 ͪ ὸỵ 123͵Ѹ ὸỵ

Χłὸ Џ Ѡͼ ὥ ὥ 115464е █ е 9.37% ὸ Џ Ѡͽ ὥ

541913е █ 43.96% ὸ ὥɝ ɝ ᾌּׁש╤ ῾ὥ 556259е █ 45.12% ὸ ẌЃὥІ

18020е █ 1.46% 1039е █ 0.08%ɞŃ[2] δ Ёɥ щ ӗῼ ɦ

ᾌυ щ ᾌ ᾌ ł ὸỵЏ Ѡͽ ὥὥ Ń ѱ

90% ѱ Ẅὖ ł ὖ Ńɞ ᾌͼ דּ

ͻ ɝ ͻ ɝЧ └΅ ѱ ҕ ɝΧ [3]ɞ

Χ └ѠּׁשὥІ ѱ ɝе ῼ ᵛӉ א е ΄ Ὀ

щ ΄ ɞ

〔责任编辑：钱继秋〕

כ[1] ɯ ɰ £ Ẋɥ ὥІ ɦɯↄЧɰΧ е Ὀ 2006 379 ɞ

[2]http://www.court.gov.cn/fabu-xiangqing-18362.html 2017 9 14 ɞ

[3]щ П ᾌ ♄ П άС ɝ ῾ ɝ Χ Ặ Χ ỞΓ

П ΄ Χ ẮҒ ΅ ѧ אָ

Ѡ П ɝ ѱɞכ ɯ ɰ £J£╩ ɥẮ ὸ ♄ ͼὥІ ώɦ

ɝ ɯↄЧɰ  ○ϡ 2009 97 ɞ
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