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一、引言：裁判者抑或治理者？
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论民初平政院的治理权能与角色

吴 欢

内容提要 一般认为，成立于 1914年的北洋政府平政院是近代中国第一个行政审判机构。但在治理

秩序转型与重构的视野中考察，民初平政院不仅是一个中立的官民纠纷裁判者，更是一个被寄予“平政爱

民”期待的治理者。作为隶属于大总统而又相对独立的中央治理机构，平政院内设院长、庭长、评事、肃政厅

等职位和机构，在民初政制设计和政治实践中不仅具有行政审判、行政监察的本职，还具有参与宪法解释、

参与文官惩戒、监督国民会议选举等深度介入国家治理秩序建构的权能。平政院拥有一批兼具中西学历背

景、专业法律素养和丰富仕宦经历的法政人群体，他们扮演着民初国家治理实践中积极能动和具体真实的

治理角色。民初平政院建章立制和实践运行中的经验智慧值得今日论者深思。
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ὸ υ Ẹ ӈδ   [1]ɞ ε
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二、平政院的地位与治理属性
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[1] ɥ ά ᾌ ẳ ΅ ɦɥł Χ ΅Χ ў ᾌּכ Ń ҕ ɦɯ╦Чɰ

ҕ2016 ○ 62-72 ɞ
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ὖẹ כּ ΄ ͪ Ό דּ
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[1] ɥ ↄЧ ᾌ Љ ỵϡ ὖ ɦɯↄЧɰ Ὀ 2017 25-30 ɞ

[2] ɥщł ẵŃᾆł ẵŃł Ń υ ɦɥ╦Ч ɦ 36 ɯↄЧɰ

Ὀ 2011 3-23 ɞ
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三、平政院的组织与治理权能

1. 精兵简政的组织机构 1914 ɥ ᾌџɦɥ ɦ ẵ џ Ё

Ẹ ӎ δ Ѡͽὖּלυ[1]

/ Ѡ џѶ Ѷ Љ ɞ ΄
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ӗὈ Ӂ ẹӎ ѱ ỵ Ẹ ε ӎ Ẹё    Χɞ

0 1Τ ӗδ Ӻ ╤ӈ 3 І ẸΧ
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1 І І ɞ І /3е

Ѷɞ І 30 ΌłѶ ѶѠͼ ͻ Ѡͼ ŃłѶ

Ї Ѡͼ Ńɞ ІѶ ΄ Ѷ שּׁ ҕυ ҕ ɝ ҕּׁש

ҕ ɝ ɝ Γυ І ӁϚ Ѷ י ὥךּ υ שּׁ υ ὖ ΄ џ ɝ

Ἑᴄשּׁ ΄Ẹёשּׁ υ ΄   Ẹ ךּ

ὥІ Ѷ ὸỵ ш Ѡᴄ υ╙ ɞ І ὖ ҕ Ӻ

ẸӔ щ Іɝ І ♃

Χ Ѷɞ І ♄ͼ ○ ᾌ ẹ łכ Χ хוֹ ᾌŃ ɞ

2 ♃ υάệ ♃ ѱɞ ♃ /4

1е Ẫ♃І  ẸѶ ΅ў ῼ ɞ ♃υ ł Ὀ

שּׁ Ὀ υ ЇеѠͼ╞ υ ΄ͪ ỵЉיּ ŃӁ΄ שּׁ υ

Ӻ ΄ ѱ ỵ ẾѶ І ɞ Ѷ ɝѶ ɝ י΅ ɝ

ὖɝ Ѷ Іɞ Ὀł ɝ ΅ᾣ

ІΧ Ń[2]ɞ ♃ ◐ֳ
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3 ϡ ϡ ϡ ɞϡ ὖ Ѷ ѶΝ Ѷ

[1] ɥщ ὸ ᾆ ўΧ ᾌ כּ ɦɯↄЧɰ Ὀ 2012 98-100
ɞ

[2] ў ɥΧ ᾌ ɦɯↄЧɰΧ╝ϡ 1988 222 ɞ
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ш ɞ δ◐ֳ ♃ 14 ὸ Χ ш ТЄ ɝ Тי ɝ

ώ ɝ ɝ   ɝ Т ɝדּ І Γɝ ɝ ҕ ὗ

ầЁ ά דּ Ё ΅´ [2]ɞ

Ẹ ♃ ɞ ♃ ΏἻ Όᴭ Ẹ

θ џΧ ł Ѡ

Ὣ ɞŅŅ ὸ υ Ε ײ ẇԆ ◐ ή С ᾁ

υ ɞК щ כ ᾌ ӎ Љ ♃ ᴊЉ ὸυ

Ế υ ͼ ɞŃ[3] С ł ầ Ѡ

ѐ ͪ Ể Ń[4]ɞ1915 ɥΧ╝ ɦ 43 Ϛ ♃ Ё

ɞ ♃ ͪ ͼ ᾆЁ ɞɥ ɦ ł

ѱ е Пדּדּ Ѡ Ńłͪ   ΄

♃ͻ δ ẵɞŃ[5] ά ẵ ♃ ₵ ① Пῼ Іѱ ②
֑ Ԇ υ אָ ɝ ךּ ɝ ɝ Іѱ ③е

♃ Ắ ɞ ♃ י ỵ ΄

υ Ӻ ΄ ẾѶ І ɞ

ά ᾌ Χ ẹ ͽ

/ ΅כ /7/7 ł Ń /./ ł σ Ὣ ᾁ

[1] ɥ ά ᾌ ɦɯↄЧɰΧ Ὀ 2009 132-138 ɞ

[2] ɥł Ń̈́ł ŃĽĽ ά ỵϡỏ ɦɥ ᾌ ɦ 31 ɯ ↄɰ └łΧ

ᾌ ҕŃ2017 ○ 158-198 ɞ

[3]Χ╝ ɥ Ắ ɦ 684 1914 4 3 ɞ

[4]ɥ υ ɦɥ ɦ1914 5 30 1 ɞ

[5]ɥ ΅ ɦɥ ɦ1915 3 11 2 ɞ
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ҕ υ ͪɝכ ЇɝҒ ͻɝ ɝ Џɝ ɞŃ[1]
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щ Іɝ Іɝ ♃ שּׁ Ẹёͻ Ѷ Χ Т [4]ɞ

Ѡδ ά ᾌ ᾆ Ϛ Ӂ ά
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ᾌ ɞ
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ɞ џ ҕ ẄѶ  

ɝ Іɝ ІּׁשẸёͻɝ Χ Ὣ ╤ е ẄѶ[6]ɞ

ҕ א ІѠͼ Ѡ ὖ ẸẺ ↄ א І

ɞ ♃ ◐ẇ ỏПѓ [7]ɞ

3 ΅כ Ẻ /7/1 ɥẺ ҕ ᾌџɦ Ёↄ Ẻ ᾌ ɞ

θ   ɝ ɝ ᾌ לּ

ɝ ᾌ Іɝכ Іּׁש І е Χ Ѷ Ẻ ҕ[8]ɞ

1916 6 ↄ θῼЁΧ ў ͪ 194е [9]ɞ ҷқ

θ Іכ΅ẸІ ӈ ΄ Ὀ Ӂ ẹ σɞ

4 ỵ Є /7/1 ɥ ҕ ɦ ҕ΅ Є ΄ỵ

δ ҕυ ỵ ҕ υ ҕ΄ Ẹ Љ ɞ

 Љ1912 ɥ ᾌ ɦ 41 С ł ҕ Љ

ɞŃ 1917 ҕ◐ υ [10]ɞ

5 θ /7/2 ɥ θ ɦ Ё θ ҕᾌ ɞ

[1] ╝ ɥ ўΧ ♄ ɦɯↄЧɰΧ Ὀ 2004 474 ɞ

[2] ╝ɝὬ ɥ ά ɦɯↄЧɰɥΧ ɦ2007 3 ɞ

[3] ɥщ ᾆ ↄ כּ Χ ɦɯͼכּ ɰɥ ɦ2017 7 ɞ

[4] ╝ɝ ɥↄשּׂ е ɦɯ╦Чɰɥ ɦ2009 4 ɞ

[5] Ữ ɥ ў΅ↄ ᾌ ɦɥ╦Ч ɦ2011 4 ɞ

[6] Ϲɥ ↄ ᾌ ɦɯ ɰɥ ɦ1999 2 ɞ

[7] ɥ ỵ ɦɯ ↄɰЏ╦ ϡὈ Ѹ Ắ 2007 ○ 1155-1158 ɞ

[8] Ẫ ɝ ɥↄ ᾌ ɦɥם ɦ1999 3 ɞ

[9] η ɥↄЧ ΅Ѷ ᾌ ɦɯ ɰɥ Ὕɦ2005 12 ɞ

[10] ɥ ͪ ΅ ĽĽ ҕ Ѷ Τ ɦɯ ɰɥ Ὕɦ2005 5 ɞ
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Ч Ẫ θ ҕ שּׁ Іɝ שּׁ Іɝ ♃ שּׁ

ɝ Ѡͼ שּׁ ɝ І שּׁ ІɝẸёכ Ѷ Љ Χ

Ѷ30еѠệ ɞ1916 4 ά ΏἻͽџ ҕ ΅ θὖᾁῼ

ẵе џכ΅ θ [1] С ẹ σɞ

6 ҕ θ /7/2 ɥ ҕ ɦ Ё ҕ θ ᾌ ɞ

ẵ θҕɝ ẵ θҕɝ ẵ θҕ θ Ѝ ᾌ Ч θ ẵ θҕ

θ δệ  ẵ θҕ θ δ ẵ θҕ θ δ

ɞᾣ 1916 4 ҕ θΧ ◐ Ѷ ẵ θҕ θ ɞ

ѠͼẾ ὖ І Τе ӁẸυ Ѡ ẄѶ δ ά

ᾌ ᾌΧ ӈɞщΧ Ѡ ά ᾌẳ ΄ ў ӗδͪΤ

Љ שׁ Χ ΅כ ɝ ɝ θɝ

Ѷɝ   Ѡּׁש ỵ ẵ ɝ ɝ ҕ θ

ᾑ цầЁ ɝ ɝ ɞ

四、平政院法政人的知识背景与治理角色

ά ѧ ẇЁ ӗδẹӎ е

ỷ ͪ щёѧ Χּד   ɞ΄ᵦ Ὥҕ

ầᾌ ΅ ł Ń Χ δ łе Ńɞ

1. 学贯中西的知识背景 ẵЉ е ᾆЁ Ѷͼ ε

σ [2]  ὫЁ е ם♄ [3] Ӂ е ẽ΅

υẵ ɞІ ͼ 1914 ᾆ 1928 ẳ І 35е Ѷ

ẇ 8е Ѷ ў ẇ 16е יִ ỏѶ ẳ 9еɞ е כּ♄

Ѡ Жẵψ άł Ń ѱẹӎ ὸ ẹӎ ӗͪ

ɞ

ẇ еẾẹΧ ♄ ɞ Ẫ 35 І 11е ♄ ΄ [4] ῀Ӕ

24еΧ 15еẹ ♄ ΄ω Ὀ [5]ɞ 15еΧׁש 14е Ế θ

еɝ Χ ♄[6]ɞ῀Ӕ9еϚ δ ɝθеὈ [7]ɞ 8 ♄Ѷ Ϛ ẾΧ

[1]Χ╝ ɥ Ắ ɦ 57 1916 4 2 ɞ

[2] ɥщ ὸ ᾆ ўΧ ᾌ כּ ɦɯↄЧɰ Ὀ 2012 127-
128 ɞ

[3] ɥ ↄЧ ᾌ Љ ỵϡ ὖ ɦɯↄЧɰ Ὀ 2017 57-74 ɞ

[4]ὖᾁ ɝ ɝת ẅ ɝ ɝ ɝך ɝ ɝ ╦ɝ ɝ ɝ ɞ

[5]ὖᾁ Γ ϛ   Щ

Γ Џ Ч ѐ Γ Γ

╩ Ч ϛת Γ ͪ

Γ ▐ θе ɞ

[6]ὖᾁ θе θе Щ ϔΈ ͫ ғ Έ

ↄ ͫ θе ͫ θе

ͪ θе Έ θеɞ

[7]ὖᾁ Έ θе ╗ θе

Ξ ◊θе ╗ θе ệ Χϡɞ
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Έ θеׁש Έ Љשׁ

Γ ΓЉ ↄ שׁ ╩ ͪ

θеׁשЉ Γ ▐ θеׁש Љ р

ɝ ♄΄ ɞ 9 ♄Ѷ Χ ɝ ɝ ɝ ͪ ɝ ɝ ɝ

е ẾΧ ɝ Ӂͪδ ͪδệ Χϡ ẽ ⱧΌ

΄ Љ ɞ ẇ Ὀł ♄ שּׁ І 35е שּׁ♄ ♄ Ϛ ͪ

υ ɞŃ[1] Χ Ế ♄ δ е Χ хΧוֹ ẵ

Ё ɞ

Ẹ еẹ ΊΓ ẽɞ 15 ẹ ♄ е

Χ ΄ω ΓЉ Ί ɝ Щɝ ɝ ͪ ΓЉ

Љ Γ ╩ ӈɞֿכ ▐ Љ

Γ δ θе Љ ϛ   ɞ῀Ӕе

Χ ɝ ɝ ὖ ɝ ɝ ЉЧ ϛת

ЉЧ ѐ Γ ɞ

ΊΓ ẽδ е ỵ Χ δἎ ᾌ ỷͽ

Ὧ ỵ ѱ Ὧᾌ ὸ ὭὯ Ё ѱɞ ϡ

Ϛ ♄Ё δΞ Ѷ ẸΧ 1920 ўάԜ ϡ

ẇ ɞ

ͻ еẹ Ϊ ѐ ♄ɞ 35 ІΧ 9еѐ ♄ҷр [2] Ẹ

ё26еѐ ♄ ẸΪ ɞѠ δԆ ё ♄Ѷὥ εІɝЧ ὸ♃ ІɝЌ╦

ɝЌ╦ ὸ♃♃Η ♄Ѷ ϡɝ ↄ Ӻɝ

ɝ ІɝẪ І  ɝ   ᾌ ɝ   ϡ ɝệ  ɝ   Іכ

Ε ╦ↄɝ Χ ɝ Ẫ ♄ ɞ ẇ Ϛ Ὀłщ ♄Ѷ

ɝ ɝ ɝ ɝ ɝ ɝ е қ ḙӎᾌ

Є Χ Ѡ ᵱ Ӂ Ẹ ♄Ϛ י δυ אָ ά כּ Χ

΅כ Ԇ Ѷ ɝ Љ1905 Џ

Љ1903 Љ1906 ẄѶ

ҕ ɞŃ[3] Ϊ ѐ ♄ͪ δёѧ ỵ ѱ ԜЁ δΪ  

Ϛџёѧ  ẹ  Љ ѱ כֿ

ͪ Ϛδ ỵ ν ά ᾌ Χ ӈ י Ὧ Ё ѱɞ

2. 三位一体的治理角色 Ẅὖӎ ά ͼ ѧ Ѡ

Χ е ά Χ ӗͪ ɞ

ẇ еӗδ ѱ ỵ Ẹ ὸ ᾌ ẳ υ

י ♄ Ѷɞ ɞ1912 3 28 Χ דּ ɥ џ י

е Т ɦ ł  Ξ ₯ Ńłе ᾣךּ Ẹ

ɥή ɦ Χ Ńɞ ὸ Χ еϚ

[1][3] ɥ ά ỵϡ ΅ά ɦɥΧ қ ɦ 6◔ɯↄЧɰ Ὀ 2008 487
488 ɞ

[2]ὖᾁ ɝת ɝ ɝך ɝ ɝ ╦ɝ ɝ ɝ ɞ
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י Ёе יּ כּ Χ ὖɞ ẇ

ỵּכ יּ ὖ Ԇ 46%[1]ɞẸ еӗδ ѱ ỵ

Ẹ ỵ Ёẳ ά ᵊ υ ɞ ά

Ϭɞ ΏἻ ♃υά δЁ ᾪ ɝ ɞ ♃ ł֑ Ԇ

υ אָ ɝ ךּ ɝ ɝ ІѱŃυ ɞ דּ♃ ỵ ѱ

Ὥ ɞ ♃ Ν ł ѱ е Пדּדּ

Ѡ Ń[2]ɞ ΄р ♃ Ϛӎ Ё е ΅

ɞ ͻ еӗδ ά ΅כ ΅כ  Χ Іѱ цầЁ

ά ɞ ά ᾌ ὯɞӁ ᾌ Χ е

ẵ υ ͪ υ ɞёѧ ΅כ ҕɝ ҕɝ ҕɝ

ҕɝ Ẻ ҕ ỵ ҕ΅ Є θ

ҕ θ Ẅὖӎ Ё ά Χ ӈɞ δ

е Ế ѱ ỵ ɝ ѱ ỵ ά ΅כ ͻ Ѹ Ѡ

е ά ẹӎ ɞ е ͪ ỵ ѱ

ͪ ΅כ   ẹӎ Ё ά ɞ

ά ᾌ ͽ е мłכ Χ хוֹ ᾌŃ

ł Ń וֹ Ϛ Χ╝ ẳ ɞ ЖΧ ♄Ế

ɝΊΓ ẽғ Όѐ ♄Ϊ ў е ѱ ͽ Ἱᴫ υ

΅ ά υ Χּד Ё ӗ ͽЁ Тɞ

五、结语：作为治理者的平政院

ẇ Ὀł ᾌ ỵ ɞ υ ᾌ ΅еІ

ɞŃ[3] ẇ Ϛ δł וֹ ѶӐ θ Љᾌ ╙ ЉеІ

С╙ɞŃ[4] щ ᾌά Ὀּד Ὀ Љ ⱥ ӎ

е ӎѠ ⱬẹӎ ○ ЁЇӈẇ ẵᾌ ΅еІ ᾑẵ ɞ

δ ὸ ẵ Ἆ ά ᾌ

Χ ΄р ᾌͼ Ё м ΏἻ Ό ά ᾌ

Χẹ Ό ͼѠ Ё еІ

ͼϚѠ Χ е ӎ Ёͻӈͪӎ ɞ Ѡ άł ẳ Ńυ

΅ Χ ɞ Ẅὖ ὸɝ

Ẹё łӗδ Ńυ ῾Ѡ х ɞ
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